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STATEMENT OF THE CASE AND FACTS 

The sole issue in this case is the proper sentence for a repeat meth cook convicted of a 

third-degree felony violation of R.C. 2925.041(A), illegal assembly of chemicals for the 

manufacture of drugs, when the chemicals could be used to manufacture methamphetamine and 

the defendant has two prior felony drug abuse convictions, at least one of which is enumerated in 

R.C. 2925.041(C)(1).1  

 The relevant statutes, which were simultaneously enacted by the Ohio General Assembly 

in HB 86 (2011), require a specific mandatory five-year sentence under R.C. 2925.041(C)(1) while 

a separate, general part of the Revised Code appears to limit the mandatory sentence for such a 

conviction to nine to thirty-six months pursuant to R.C. 2929.14(A)(3)(b). 

Defendant-Appellee Pribble (hereinafter “Defendant” or “Pribble”) was indicted in 

February of 2016 on one count of illegal assembly of chemicals for the manufacture of drugs in 

violation of R.C. 2925.041(A), a third-degree felony under Pribble’s circumstances.  At trial a year 

later, the jury found Pribble guilty as charged. (Tr. 318.) 

Because the chemicals Pribble assembled could have been used to manufacture 

methamphetamine, and because Pribble had two prior felony drug abuse convictions2, one of them 

a conviction for illegal manufacturing under R.C. 2925.04(A)—the trial court invoked the 

                                                           
1 Of the two or more prior felony drug abuse convictions or guilty pleas required to engage the mandatory 
five-year sentence in R.C. 2925.041(C)(1), at least one of them had to be a conviction of or a guilty plea to 
R.C. 2925.04(A) illegal manufacture of drugs; R.C. 2925.041(A) illegal assembly or possession of 
chemicals for the manufacture of drugs; or R.C. 2919.22(B)(6) child endangerment where illegal assembly 
or illegal manufacture of drugs is occurring.  R.C. 2925.041(C)(1). 
2 It is undisputed that Pribble had previous felony drug abuse convictions for illegal manufacturing (R.C. 
2925.04(A)) in 2009, and aggravated possession (R.C. 2925.11(A)&(C)(1) in 2015, and, accordingly, has 
the requisite prior convictions to trigger R.C. 2925.041(C)(1). State v. Pribble, 4th Dist. Adams Co. No. 
17CA1041, 2017-Ohio-8499 at ¶ 8. 
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mandatory penalty enhancement language of R.C. 2925.041(C)(1) and sentenced Pribble to a 

mandatory five years in prison. (Tr. 361.) 

Pribble appealed his sentence to the Fourth District Court of Appeals on one assignment 

of error—essentially that the trial court failed to follow its own precedent in State v. Clark, 4th 

Dist. Highland No. 14CA20, 2015-Ohio-5003, when it sentenced him to five years in prison for 

his illegal assembly conviction because, according to Clark, the maximum allowable sentence 

under the circumstances is 36-months in prison.  Id.  The Court of Appeals reluctantly reaffirmed 

its prior holding in Clark and remanded the case back to the trial court for a maximum 36-month 

sentence under R.C. 2929.14(A)(3)(b), notably remarking on their “continued frustration with 

Ohio’s convoluted and complex felony sentencing statutes.” State v. Pribble, 4th Dist. Adams Co. 

No. 17CA1041, 2017-Ohio-8499, at ¶ 13. 

The State urges this Court to settle the confusion Ohio trial courts face when sentencing 

three-time felony drug abuse offenders, like Pribble, who stand convicted of a third-degree felony 

violation of R.C. 2925.041(A) illegal assembly of chemicals for the manufacture of 

methamphetamine, and respectfully requests the Court to determine that R.C. 2925.041(C)(1) 

requires a trial court to impose a five-year sentence under the same circumstances.  

LAW AND ARGUMENT 

PROPOSITION OF LAW:  
 
When a defendant is convicted of a third-degree felony charge of illegal 
assembly of chemicals for the manufacture of drugs pursuant to R.C. 
2925.041(A), the chemicals could have been used to manufacture 
methamphetamine, and the defendant has two or more prior felony drug 
abuse convictions, at least one of which is listed in R.C. 2925.041(C)(1), the 
trial court is required to sentence the defendant under R.C. 2925.041(C)(1) to 
a mandatory prison term of “not less than five years.” 
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A. INTRODUCTION 

This case is not a certified conflict case under Sup.Ct.Prac.R. 5.03. Nevertheless, there is a 

disagreement among appellate districts3 regarding the proper sentence for a defendant convicted 

of third-degree felony illegal assembly when the chemicals could have been used to manufacture 

methamphetamine and the requisite prior felony drug abuse convictions are present. 

The confusion stems from the interaction between R.C. 2925.041(C)(1) and R.C. 

2929.14(A)(3).  At the time of Pribble’s sentencing, R.C. 2925.041(C)(1), the illegal assembly 

statute, provided in relevant part, that: 

(C) Whoever violates this section is guilty of illegal assembly or possession of 
chemicals for the manufacture of drugs. Except as otherwise provided in this 
division, illegal assembly or possession of chemicals for the manufacture of drugs 
is a felony of the third-degree, and, except as otherwise provided in division (C)(1) 
or (2) of this section, division (C) of section 2929.13 of the Revised Code applies 
in determining whether to impose a prison term on the offender. * * * If 
the violation of division (A) of this section is a felony of the third degree under this 
division and if the chemical or chemicals assembled or possessed in violation of 
division (A) of this section may be used to manufacture methamphetamine, there 
either is a presumption for a prison term for the offense or the court shall impose a 
mandatory prison term on the offender, determined as follows: 

 (1) * * * If the offender two or more times previously has been 
convicted of or pleaded guilty to a felony drug abuse offense and if at least one 
of those previous convictions or guilty pleas was to a violation of division (A) 
of this section, a violation of division (B)(6) of section 2919.22 of the Revised 
Code, or a violation of division (A) of section 2925.04 of the Revised Code, the 
court shall impose as a mandatory prison term one of the prison terms 
prescribed for a felony of the third-degree that is not less than five years. 

 
R.C. 2925.041(C)(1) (Emphasis supplied). 

At the same time, R.C. 2929.14(A)(3) provided in relevant part: 

                                                           
3 See State v. Shaffer, 9th Dist. Medina. Nos. 12CA0071-M & 12CA007-M, 2014-Ohio-2461; Discretionary 
appeal allowed by State v. Shaffer, 140 Ohio St.3d 1451, 2014-Ohio-4414 (2014); Appeal dismissed by, 
Review improvidently allowed by State v. Shaffer, 2016-Ohio-52 (2016); See also State v. Harp, 12th Dist. 
Clermont No. CA2015-12-096, 2017-Ohio-4921. 
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(A)(3)(a) For a felony of the third degree that is a violation of section 2903.06, 
2903.08, 2907.03, 2907.04, or 2907.05 of the Revised Code or that is a violation of 
section 2911.02 or 2911.12 of the Revised Code if the offender previously has been 
convicted of or pleaded guilty in two or more separate proceedings to two or more 
violations of section 2911.01, 2911.02, 2911.11, or 2911.12 of the Revised Code, 
the prison term shall be one, two, three, four, or five years twelve, eighteen, twenty-
four, thirty, thirty-six, forty-two, forty-eight, fifty-four, or sixty months. 
 
(b) For a felony of the third degree that is not an offense for which division 
(A)(3)(a) of this section applies, the prison term shall be nine, twelve, eighteen, 
twenty-four, thirty, or thirty-six months. 
 
R.C. 2929.14(A)(3) (Emphasis supplied). 
 
A casual reading of the statutes suggests that the bolded provisions are in conflict. 

According to R.C. 2925.041(C)(1), when (1) the chemicals may be used to manufacture 

methamphetamine; and (2) the offender has two or more prior felony drug abuse convictions or 

guilty pleas, at least one of which was a conviction for R.C. 2925.041(A) illegal assembly, R.C. 

2919.22(B)(6) child endangerment, or R.C. 2925.04(A) illegal manufacture, the trial court “shall 

impose *** a mandatory prison term *** that is not less than five years.” R.C. 2925.041.  On the 

other hand, since R.C. 2925.041 is not an offense listed in R.C. 2929.14(A)(3)(a), it appears that 

R.C. 2929.14(A)(3)(b) requires a trial court sentencing an offender under the same circumstances 

to impose a definite prison term not more than three years.  

The State contends, however, that a more thorough statutory review, and the application of 

several longstanding principles of statutory construction, will persuade this Court to settle the 

dispute in favor of R.C. 2925.041(C)(1) and its mandatory five-year sentence.   

To support its contention, the State respectfully requests the Court to consider: (1) the clear 

intent of the General Assembly when it simultaneously amended the statutes at issue indicates that 

a five-year sentence should be imposed in these circumstances; (2) the fact that R.C. 

2925.041(C)(1) is a specific, penalty enhancement statute rather than a general sentencing statute, 
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of which R.C. 2929.14(A)(3) is part; and (3) the likelihood that an absurd result would arise should 

R.C. 2929.19(A)(3)(b) prevail.  

B. The clear intent of the General Assembly when it simultaneously amended the 
statutes at issue indicates that a five-year sentence should be imposed in these 
circumstances. 

  The primary concern when construing statutes is legislative intent.  State ex rel. Savarese 

v. Buckeye Local School Dist. Bd. of Edn., 74 Ohio St. 3d 543, 545, 660 N.E. 2d 463 (1996). When 

examining statutes, “in order to determine legislative intent, it is a cardinal rule of statutory 

construction that a court must first look to the language of the statute itself.”  Provident Bank v. 

Wood, 36 Ohio St. 2d 101, 105, 304 N.E.2d 378 (1973).  When a statute's meaning is clear and 

unambiguous, we apply the statute as written. Id. at 105-106. Moreover, when, as in the instant 

case, the statutes relate to the same topic, we must consider them together to determine the General 

Assembly's intent. State v. South, 144 Ohio St. 3d 295, 297-298 42 N.E.3d 734 (2015) citing 

D.A.B.E., Inc. v. Toledo-Lucas Cty. Bd. of Health, 96 Ohio St.3d 250, 2002-Ohio-4172, 773 N.E.2d 

536, ¶ 20, citing State ex rel. Pratt v. Weygandt, 164 Ohio St. 463, 132 N.E.2d 191 (1956), 

paragraph two of the syllabus. In doing so, “we must arrive at a reasonable construction giving the 

proper force and effect, if possible, to each statute.” South at ¶ 8, citing D.A.B.E. at ¶ 20,  citing 

Maxfield v. Brooks, 110 Ohio St. 566, 2 Ohio Law Abs. 116, 2 Ohio Law Abs. 151, 144 N.E. 725 

(1924), paragraph two of the syllabus.  

Finally, the Court must give effect to the words used, refraining from inserting or deleting 

words. Cleveland Elec. Illum. Co. v. Cleveland, 37 Ohio St.3d 50, 53-54, 524 N.E.2d 441 (1988).  

But “words in a statute do not exist in a vacuum.” State v. Gonzales, 150 Ohio St. 3d 276, 277 

2017-Ohio-777, citing D.A.B.E. at ¶ 19. This means “our attention should be directed beyond 
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single phrases, and we should consider, in proper context, all words used by the General Assembly 

in drafting the relevant statutes with a view to its place in the overall statutory scheme.” Id. 

If a statute is ambiguous, the court may consider the legislative history and the 

circumstances under which it was enacted, as well as the consequences of a particular construction, 

among other things. R.C. 1.49.4 Further, we must presume that the General Assembly intended the 

entire statute to achieve a just and reasonable result that is feasible of execution. R.C. 1.47.5 

With this framework in place, having established that the statutes are ambiguous—in direct 

conflict, in fact—we first review the legislative history and circumstances surrounding the 

enactment of the versions of R.C. 2925.041(C)(1) and R.C. 2929.14(A)(3) that governed Pribble’s 

sentencing. 

The statutory provisions under which Pribble was sentenced by the trial court, and which 

continue to clash today, were simultaneously enacted in Am. Sub. H.B. 86 (2011)(hereinafter “HB 

86”).  While the pre-HB 86 version of R.C. 2925.041(C)(1) contained a mandatory minimum 

sentence for previous drug abuse offenses, HB 86 specifically amended R.C. 2925.041(C)(1) to 

require a mandatory five-year sentence when the offender had twice been convicted of drug abuse 

offenses and one of the prior offenses was a violation of R.C. 2925.04(A), 2925.041(A), or R.C. 

2919.22(B)(6).6   

                                                           
4 R.C. 1.49: If a statute is ambiguous, the court, in determining the intention of the legislature, may consider 
among other matters: (A) The object sought to be attained; (B) The circumstances under which the statute 
was enacted; (C) The legislative history; (D) The common law or former statutory provisions, including 
laws upon the same or similar subjects; (E) The consequences of a particular construction; * * *.  
5 R.C. 1.47: In enacting a statute, it is presumed that: * * * (C) A just and reasonable result is intended; (D) 
A result feasible of execution is intended. 
6 See Ohio Leg. Serv. Comm. Final Analysis- Am. Sub. H.B. 86, available at 
http://www.lsc.state.oh.us/analyses129/11-hb86-129.pdf, at page 73 and n.90 (accessed June 27, 2018; 
detailing the amendments to R.C. Chapter 2925's internal sentencing scheme for third degree felonies, 
including illegal assembly or possession of chemicals for manufacture of drugs). 
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As the Ohio Legislative Service Commission (LSC) analysis notes, prior to HB 86, certain 

drug offenses were third degree felonies for which a mandatory prison term applied. Id.  The LSC 

analysis further explains that the amendment under Am. Sub. H.B. 86 retained the third degree 

felony penalty, but only requires a mandatory prison term for a violation of R.C. 2925.041 illegal 

assembly if the defendant has twice been previously convicted of or pleaded guilty to any felony 

drug abuse offenses. Id.  The Ohio Sentencing Commission (OCSC) agrees with LSC’s analysis 

of HB 86.7 

 In addition, the OCSC, as recent as January 2018, and the current edition of Anderson’s 

Ohio Manual of Criminal Complaints and Indictments, both indicate that the 2011 amendment 

went further,  and explicitly required a mandatory prison term of no less than five years in certain 

circumstances (i.e., when the offender, like Pribble, also has previously been convicted of or 

pleaded guilty to specific felony drug abuse offenses, one of which is a prior violation of R.C. 

2925.04 (A) illegal manufacture of drugs). 8   

In sum, this is not a situation where the General Assembly had previously enacted a 

mandatory five-year prison sentence before later reducing the permissible range of prison 

sentences.  Instead, the General Assembly specifically added the provision at issue in this case to 

                                                           
7 Ohio Criminal Sentencing Commission, H.B. 86 Summary: The 2011 Changes to Criminal and Juvenile 
Law, available at 
http://www.supremecourt.ohio.gov/Boards/Sentencing/resources/legSummaries/HB86Summary.pdf, (see 
p. 6, accessed June 27, 2018). 
8 Ohio Criminal Sentencing Commission, Drug Offense Quick Ref. (Jan. 2018), available at 
http://www.supremecourt.ohio.gov/Boards/Sentencing/resources/judPractitioner/drugQuickRef.pdf, (see 
p. 3, accessed June 27, 2018); Anderson’s Ohio Manual of Crim. Complaints and Indictments- R.C. 
2925.041, Section 1-2925, Copyright 2017, Matthew J. Bender & Company. 
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require a mandatory prison sentence of no less than five years if the offender met a very specific 

condition precedent. The Ninth District Court of Appeals subscribes to this view.9 

In light of the fact the General Assembly specifically added the same explicit five-year 

mandatory sentencing enhancement provision in question to R.C. 2925.041(C)(1) in the same law 

as its amendment to bifurcate sentences under R.C. 2929.14(A)(3), it’s clear the General Assembly 

viewed the mandatory prison sentence in R.C. 2925.041(C)(1) as an exception to the otherwise 

general sentencing scheme under R.C. 2929.14. As the State will contend in Paragraph D, below, 

as a specific exception to an otherwise general statutory scheme, the specific provision prevails 

over the general statute. 

In this case, a holding that Pribble is subject only to a three-year maximum sentence would 

have the effect of reading out of R.C. 2925.041(C)(1) the additional sentencing scheme for 

previous offenders with specific conditions precedent. Such an interpretation would flout the 

unmistakable intent of the legislature in amending felony drug abuse sentencing generally while 

retaining mandatory minimums for certain drug offenders. Eve worse, such a reading would do 

violence to the General Assembly's wording by unduly narrowing the scope of and effectively 

rendering R.C. 2925.041(C)(1) moot.   

                                                           
9 See State v. Shaffer, 9th Dist. Medina. Nos. 12CA0071-M & 12CA007-M, 2014-Ohio-2461; Discretionary 
appeal allowed by State v. Shaffer, 140 Ohio St.3d 1451, 2014-Ohio-4414 (2014); Appeal dismissed by, 
Review improvidently allowed by State v. Shaffer, 2016-Ohio-52 (Ohio, Jan. 12, 2016)(holding that 
defendant’s sentence for a felony of the third degree was increased from thirty-six months to five years 
because R.C. 2925.041(C)(1) specifically mandated imprisonment of not less than five years if certain 
conditions precedent were met).  See also State v. Rea, 11th Dist. Ashtabula No. 2012-A-0044, 2013-Ohio-
3972.  Without much detail, the Eleventh Appellate District in State v. Rea parsed both R.C. 2925.041(C)(1) 
and R.C. 2929.14(A)(3) and resolved that illegal assembly or possession of chemicals for the manufacture 
of methamphetamine is a third-degree felony, punishable by a prison term between one and five years. 
Because the defendant’s sentence fell within the permissible range of between one and five years, the Court 
upheld her sentence, stating that it was not “clearly and convincingly contrary to law.”  Id. at ¶ 16.  
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Such a narrow interpretation also appears to violate the canon of legislative interpretation 

referred to as “expressio unius est exclusio alterius,” which means that “the expression of one thing 

is the exclusion of the other.”  Under this maxim, “if a statute specifies one exception to a general 

rule or assumes to specify the effects of a certain provision, other exceptions or effects are 

excluded.”  Thomas v. Freeman, 79 Ohio St. 3d 221, 224-225, 680 N.E.2d 997 (1997) citing 

Black’s Law Dictionary (6th Ed. 1990).  The maxim has particular application to any statute which, 

in choice of terms, limits a thing to be done in a particular form, and in such case it necessarily 

implies [***] that the thing shall not be done otherwise. That maxim finds its chief use, according 

to this Court, as an aid in ascertaining the whole scope of a law.  Cincinnati v. Roettinger (1922) 

105 Ohio St. 145, 152, 137 N.E. 6. 

Applying the maxim to the case at bar, the legislature clearly intended the mandatory “five-

year” sentence to be imposed because it explicitly expressed that the sentence should be chosen 

from one of the one of the prison terms prescribed for a felony of the third degree that is “not less 

than five years.” R.C. 2925.041(C)(1) Emphasis supplied.  By doing so, the legislature made the 

sentence an exception to the general third-degree felony sentences in R.C. 2929.14(A).  The 

legislature undoubtedly understands this distinction because they use the exact language—i.e., “the 

court shall impose as a mandatory prison term one of the prison terms prescribed for a felony of 

the third-degree,”--minus the clarifying words “that is not less than five years” in several criminal 

statutes that are not found in the offenses listed in R.C. 2929.14(A)(3)(a).10 

                                                           
10 See R.C. 2925.11 (Possession of drugs) which provides part: * * * If possession of cocaine is a felony of 
the third degree under this division and if the offender two or more times previously has been convicted of 
or pleaded guilty to a felony drug abuse offense, the court shall impose as a mandatory prison term one 
of the prison terms prescribed for a felony of the third degree.  R.C. 2925.11(C)(4)(c) Emphasis 
supplied; The exact phrase “”the court shall impose as a mandatory prison term one of the prison terms 
prescribed for a felony of the third degree” is also found in R.C. 2925.03 (Trafficking in drugs) in sub-
sections (C)(1)(c), (C)(4)(d) and (C)(5)(d); R.C. 2925.05 (Funding, aggravated funding of drug trafficking) 
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Where, as here, there is only one reasonable construction of a statutory scheme, and it 

clearly comports with the intent of the legislature, a trial court does not err in following the specific 

requirement of the statute. R.C. 2925.041(C)(1) required a prison sentence of no less than five 

years when the offender has twice been previously convicted of or pleaded guilty to felony drug 

abuse offenses and one of the prior drug abuse offenses is a violation of R.C. 2925.04 (A), the 

same as Pribble’s circumstances. By the express terms of R.C. 2925.041(C)(1), the trial court justly 

and reasonably imposed a five-year prison sentence. 

In 2015, this Court examined a similar issue in State v. South, in that case reviewing 

whether R.C. 4511.19 prevailed over R.C. 2929.14(A) to permit a five-year sentence for third-

degree felony OVI instead of a three-year maximum sentence.  State v. South, 144 Ohio St.3d 295, 

42 N.E.3d 734 (2015).  In South, the Court favored the three-year sentence imposed by R.C. 

2929.14(A).  Id. There are significant bases, however, on which the South case can be distinguished 

from the case at bar. 

First, unlike the situation in South, the statutes in the instant case were amended by the 

same enactment of the General Assembly - each was enacted by the General Assembly as part of 

the overhaul to criminal sentencing in HB 86, effective September 30, 2011.  Accordingly, it is 

obvious that there is a wholly different set of sentencing considerations and legislative intent 

governing the circumstances of OVI sentencing vs. felony drug abuse sentencing.  Another 

important difference is that the underlying statute in South (R.C. 4519.11, an OVI statute) 

specifically refers to R.C. 2929.13, which, in turn, explicitly refers to R.C. 2929.14 to authorize a 

                                                           
in sub-section (C)(3); and R.C. 2921.321 (Assaulting or harassing police dog or horse or service dog) in 
sub-section (E)(1)(a).  See also R.C. 2903.12 (Aggravated assault) which, in section (B), uses the same 
phrase but also explicitly requires the trial court to impose its sentence “pursuant to division (F) of section 
2929.13.” 
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prison sentence.  Contrast that to the instant case, where R.C. 2925.041(C)(1) does not provide 

any statutory reference to authorize a sentence; instead, it merely indicates that, under Pribble’s 

circumstances, the “court shall impose a mandatory prison term one of the prison terms prescribed 

for a felony of the third degree that is not less than five years.”  R.C. 2925.041(C)(1).  Indeed, a 

term of five years is “one of the one of the prison terms prescribed for a felony of the third degree” 

(in this case, the 60-month term permitted by R.C. 2929.14(A)(3)(a).) 

Justice Kennedy in her South dissent advanced a more nuanced, but similar argument.  Id. 

at 310 (Kennedy, J. dissenting.)  “It is illogical,” Justice Kennedy writes, “to find that the General 

Assembly intended to limit a trial court's discretionary sentencing authority for an underlying third-

degree-felony OVI offense to a maximum of 36 months pursuant to R.C. 2929.14(A)(3)(b), when 

R.C. 2929.14(B)(4) refers to R.C. 2929.14(A)(3) as a whole.”  Id. Applying a similar line of 

reasoning to the instant case, it seems illogical to limit a court’s discretionary sentencing authority 

for a third-degree felony violation of illegal assembly when R.C. 2925.041(C)(1) refers only to 

“one of the prison terms prescribed for a felony of the third degree.” 

Justice Kennedy concludes “[i]f the General Assembly had intended to limit the 

discretionary sentencing authority of a trial judge for underlying third-degree-felony OVI offenses 

pursuant to R.C. 2929.14(A)(3)(b), then in 2011, the General Assembly would have changed R.C. 

2929.14(B)(4) to provide that only R.C. 2929.14(A)(3)(b) applied. However, the legislature did 

not do so.”  The same may be said in this case.   

Alternatively, if the legislature had wished to permit a trial court to impose a sentence of 

less than five years on a three-time felony drug offender in Pribble’s circumstances, it could have 

easily removed the language “that is not less than five years” from  R.C. 2925.041(C)(1).  By doing 

so, the legislature would have removed the conflict with R.C. 2929.14(A)(3) and a trial court, 
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because R.C. 2925.041 is not listed in R.C. 2929.14(A)(3)(a), would be confined to a maximum 

sentence of 36-months.  But again, the legislature did not do so.  

The Fourth District Court of Appeals decision in this case relied, in large part, on their 

earlier decision in State v. Clark, and its deference to the rule of lenity.  Pribble, supra.  The rule 

of lenity, codified at R.C. 2901.04(A), applies when “an ambiguity exists in a statute, or a conflict 

exists between two or more statutes, and generally provides that criminal sentencing statutes are 

to be strictly construed against the state.  Id. at ¶ 11, citing Clark at ¶ 67.  Following that rule, the 

Fourth District determined that R.C. 2929.14(A)(3)(a) should control.  Id.  

Even in the case of a conflict, however, a court should not necessarily default to an 

interpretation proposed by a defendant. As this Court noted in State v. White, 132 Ohio St.3d 344, 

2012 Ohio 2583, at 120, citing In re Clemons, 168 Ohio St. 83, 87-88, 151 N.E.2d 553 (1958), the 

court "should be mindful that, although criminal statutes are strictly construed against the state, 

R.C. 2901.04(A), they should not be given an artificially narrow interpretation that would defeat 

the apparent legislative intent." 

The rule of lenity comes into operation at the end of the process not at the beginning as an 

overriding consideration of being lenient to wrongdoers, according to the U.S. Supreme Court.  

Callanan v. United States, 364 U.S. 587, 596 (1961).  Moreover, “[t]he canon in favor of strict 

construction [of criminal statutes] is not an inexorable command to override common sense and 

evident purpose.  Nor does it demand that a statute be given the ‘narrowest meaning’; it is satisfied 

if the words are given their fair meaning in accord with the manifest intent of the lawmakers.”  

United States v. Moore, 423 U.S. 122, 145 (1975).11 

                                                           
11 See also, Moskal v. United States, 498 U.S. 103, 108 (1990) (finding that resort to the rule of lenity is 
reserved for instances in which doubt exists about a statute’s intended scope even after examining the 
language, structure, and legislative history of the statute); and Huddleston v. United States, 415 U.S. 814, 
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In this case, it is clear that the legislature made a policy choice about violations of R.C 

2925.041(A) when the defendant has multiple prior felony drug abuse offenses and specifically a 

prior conviction for either 2925.041(A) illegal assembly, 2925.04 illegal manufacturing, or 

2919.22(B)(6) child endangerment.  Accordingly, the State urges this Court to consult the 

overwhelming evidence of legislative intent and adopt the just, reasonable result of permitting 

Ohio trial courts to impose a five-year sentence as authorized by R.C. 23935.041(C)(1) in these 

circumstances. 

C. As a “special’ statute, the provisions of R.C. 2925.041(C)(1) should prevail 
over the language of R.C. 2929.14(A), which is part of the “general” felony 
sentencing statute.  
 

This Court has recognized yet another “well-settled principle of statutory construction,” 

declaring that “when an irreconcilable conflict exists between two statutes that address the same 

subject matter, one general and the other special, the special provision prevails as an exception to 

the general statute.”  State v. Conyers, 87 Ohio St. 3d 246, 248, 1999-Ohio-60 (1990).  R.C. 1.51 

similarly provides as follows: 

If a general provision conflicts with a special or local provision, they shall be 
construed, if possible, so that effect is given to both. If the conflict between the 
provisions is irreconcilable, the special or local provision prevails as an 
exception to the general provision, unless the general provision is the later 
adoption and the manifest intent is that the general provision prevails.  

 
R.C. 1.51 (Emphasis supplied). In this case, R.C. 2925.041(C)(1) operates like a sentencing 

enhancement, making it more specific statute than R.C. 2929.14(A)(3), which is a 

provision of the general felony sentencing statute.  It is evident that the legislature intended 

R.C. 2925.041(C)(1) to operate as a specific exception to R.C. 2929.14, the general felony 

                                                           
831 (1974) (holding that furtherance of the principles underlying the rule of lenity should not lead the court 
to dictate, where it otherwise might interpret, congressional authority.) 
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sentencing statute, because the legislature amended both statutes at the same time in HB 

86 in 2011.  As a result, it is fair to assume that, if the legislature wished to amend R.C. 

2925.041(C)(1) in order to remove the penalty enhancement language, it would have done 

so at the same time. 

Fourth District Court of Appeals Judge Harsha recognized that fact in his dissent in State 

v. Clark, 4th Dist. Highland No. 14CA20, 2015-Ohio-5003, stating that, “R.C. 2929.14 is a general 

felony sentencing provision, especially when compared to 2929.041(C) [sic].  Thus, the provisions 

of R.C. 2929.041(C) [sic], which is a more specific pro-statute, should prevail.”  Id. at ¶ 73. The 

Ninth Appellate District in its Shaffer decision similarly concluded that the “General Assembly 

intended R.C. 2925.041(C)(1) to be a specific exception to the general felony sentencing scheme 

set forth in R.C. 2929.14, and therefore, the trial court was required to sentence Shaffer to a 

mandatory 5-year sentence pursuant to R.C. 2925.041(C)(1). Shaffer at ¶ 15. 

Indeed, it is difficult to argue that R.C. 2929.14(A)(3) is anything but a general sentencing 

statute, inasmuch as it applies to all felonies subject to specific exception.  In this case, the specific 

exception is found in R.C. 2925.041(C)(1), which requires a maximum five-year sentence for an 

“Illegal Assembly” conviction with prior relevant offenses. 

D. An absurd result would arise should R.C. 2929.19(A)(3)(b) prevail and require 
the imposition of a nine to thirty-six-month sentence under the circumstances. 

 
Finally, the State urges the Court to consider another cardinal rule of statutory construction; 

namely, that a statute should not be interpreted to yield an absurd result. State ex rel. Dispatch 

Printing Co. v. Wells, 18 Ohio St.3d 382, 384, 481 N.E.2d 632 (1985); Slater v. Cave, 3 Ohio St. 

80, 83 (1853) (“where the literal construction of a statute would lead to gross absurdity, or where, 

out of several acts touching the same subject matter, there arise collaterally any absurd 

consequences, manifestly contradictory to common reason, the obvious intention of the law must 
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prevail over a literal interpretation * * *”). See also R.C. 1.47(C) (“In enacting a statute, it is 

presumed that * * * [a] just and reasonable result is intended”). Principles of statutory construction 

require that courts interpret statutes to reflect a consistent legislative intent. State v. Gonzales, 150 

Ohio St.3d 261, 263 81 N.E.23d 405. 

In this case, consider the following.  If the Court determines that R.C. 2929.14(A)(3(b) 

requires a sentence in the range of nine to thirty-six months for a defendant convicted of illegal 

assembly in Pribble’s circumstances,12 a defendant who is convicted of illegal assembly of 

methamphetamine when the offender merely has two prior felony drug abuse offenses, but not one 

of the offenses enumerated in R.C. 2925.041(C)(1),13 could be sentenced to more mandatory time 

(that is, two years) in prison for a “less-serious” offense than the offender on whom the legislature 

clearly intended to impose a mandatory sentence of five years.  That is neither a just nor reasonable 

result, and certainly was not intended by the legislature.  

CONCLUSION 

For the foregoing reasons, the State respectfully urges this Court to rule that R.C. 

2925.041(C)(1) requires a trial court to sentence a defendant under R.C. 2925.041(C)(1), which 

mandates a prison term of “not less than five years,” when a defendant is convicted of a third-

degree felony charge of illegal assembly of chemicals for the manufacture of drugs pursuant to 

R.C. 2925.041(A), the chemicals could have been used to manufacture methamphetamine, and the 

                                                           
12 To review, Defendant Pribble was convicted of third-degree felony illegal assembly under the following 
circumstances: (1) the chemicals could have been used to manufacture methamphetamine; and (2) he had 
two prior felony drug abuse convictions, one of which was a conviction for R.C. 2925.04(A) illegal 
manufacture of drugs.  
13 R.C. 2925.04(A) illegal manufacture of drugs; R.C. 2925.041(A) illegal assembly or possession of 
chemicals for the manufacture of drugs; or R.C. 2919.22(B)(6) child endangerment when illegal assembly 
or illegal manufacture of drugs is occurring 
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defendant has two or more prior felony drug abuse convictions, one of which is enumerated in 

R.C. 2925.041(C)(1). 

Respectfully submitted, 

Adams County Prosecutor’s Office 
David C. Kelley (#0061368) 
Prosecuting Attorney 
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